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Honorable Jack Ross, Chairman Opinion No. WW-386

Board of Pardons and Parcles _

State of Texas: Re: Constitutionality and

Austin, Texas ' _ Construction of Portions
‘ of the Adult Probatlion

Dear Mr, Ross: : and Parole ILaw of 1957,

We have your request for an oplnlion in which you pro-
pound ten questions concerning provisions of the current Adult
Probation and Parcle Law of 1957. You have since withdrawn your
request for answers to Questions No. 6 and 7: We shall below
set out these questions (wlth the exception of sald Questions
No. 6 and 7), and in connection with each question will make our
answer to the same.

Questlion No. 1:

- "Is a warrant 1ssued by the Board upon order of
the Governor prior %o actual revocation of parole by
the Governor sufflclent author'ty to return a parolee
to the Texas Department of Corrections pending the
Board's final recommendatlion to the Governor for re-
vocatlion or continuance on parole?"

In our opinion, the answer to this question is "yes".

The matter inquired about in this question is covered
by the provisions of Vernon's Annotated C.C.P., Article 7814,
Section 21, first paragraph.

Questlon No. 2:

"Is the Texas Department of Correctlons author-
ized by such warrant to assume actual physical custo-
dy of a parolee prior to revocatlion of parole by the
Governor?"

Our answer to this question is in the affirmative.
The assumptlon of the actual physical custody of the

parolee is by virtue of the Governor's order. The effect of
that order is to put in motion the constitutional power to re-
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voke paroleg. The lesser power of assuming this custody is nec-
essarlily included 1n the greater power of parole revocation
which the Constitution of Texas vests in the Governor. (Consti-
tution of Texas, Article IV, Section 11). This procedure may
also sometimes be included 1n the parole as one of its condi-
tions. Such condition, if embodied in the parole, would be a
conditlion which 1s nelther immoral, illegal nor impossible of
performance, and, therefore, would not come under the prohibi-
tion set out in Ex Parte Redwlne, 236 S.W. 96. Rather, it
would be a condition of the parcle, which, when the parole was
accepted by the parclee, would constitute a term of the contract
under which he is released and for that reason would be binding
ugon the parolee as was held 1n such cases as Ex Parte Ferdin,
183, S.W. 24 466, and Ex Parte Frazier, 239 S.W. 972.

Quegtlon No, 3:

"Does the fact that it is 'a stipulated condition
of parole' authorize a parcle officer to arrest a pa-
rolee wlthout a warrant, prior to revocation of parcle
by the GQovernor and cause him to be detalned, pending
a report to the Board?"

Our answer to this question is 1In the negative,

Since the parclee 1s at liberty by virtue of a parole
which, under the provisions of the Congtitution of Texas,
Article IV, Section 11, may only be revoked by the Governor's
authority, it would be illegal to deprive hlm of that liberty
so granted him by the parole other than by a warrant of arrest
issued by authority of the Governor. By virtue of the constl-
tutlonal provision, the power to revoke paroles hasg been de-
pogited 1n the Qovernor and there 1t resides. This power may
not be deposited by legislative act iIn any other offlcer of
the govermment. In the case of State v, E,!T. Moore, 57 Tex.
307, the Supreme Court of Texas In part sald:

"It must be presumed that the Constitution, in
selecting the deposltorles of a given power, unless
it be otherwlse expressed, intended that the deposi-
tory should exercise an excluslve power in which the
Legislature could not interfere by appointment of
some other officer to the exercise of the power."

The condition "that the parolee may be arrested by
the peace offlicer or parcle officer, without a warrant, when
the parolee hasg, 1n the Judgment of such officer, violated
the conditions of his parole,"” 18 an 1llegal one and cannot
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be enforced. Such condition 1s a violatlon of the constitu-
tional prohlbition against "unreasonable selzures", (Consti-
tution of Texas, Article I, Section 8). Being an 1llegal con-
ditioné %t could not be enforced. (See Ex Parte Redwlne, 235
S.W., 96.

However, a parolee may be arrested before his parole
hag been revoked 1f the warrant for his arrest mentioned above
in answer to your Question No. 1, has been lssued.

Question No, 4:

"Because of the punctuation of the first two lines
of the second paragraph of Section 21, Senate Bill
154, 55th Legislature, Regular Sesslon 1957, does
the phrase ‘when so authorized by a stipulated condl-
tion of parole! apply to a peace officer (as distin-
guished from a parole officer) and limit a peace of-
ficer's authorlty to arrest a parolee for alleged vio-
lation of Parole without a warrant pending a report to
the Board?"

We think that since we have answered your Question
No. 3 in the negative, no answer 1ls necessary to Question No. 4.

Question No, 5:

"Does a peace officer or any other person have
the authority under Section 21 of Senate Bill 154,
55th Legislature, Regular Session 1957, to arrest
and ietain a parolee for alleged parole violation
witl or without a warrant, prior to revocation of
parole by the Qovernor?.

In our opinion, no person or offlcer has the authorl-
ty to arrest a parolee for alleged viclations of the parclee's
conditions without a warrant,

Question No, 8:

"In the event a parolee 1s arrested and charged
with an offense (other than the offense and sentence
upon which he was granted parole) and as a result
thereof his parocle is revoked by the Governor and a
proper detalner has previously been placed against
him with the detaining authoritles by the Texas De-
partment of Corrections, do the detaining authorli-
ties have the authority to release the parolee from
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custody prior to delivery to the Texas Department
of Corrections?"

Limiting our answer to sltuations where the detention
referred to is by Texas officers in Texas, we answer in the
negative, When the parocle has been revoked, and by reason '
of such revoking, the parolee is in the custody of Texas officers,
it 1s the duty of these officers to turn the custody over to the
Texas Department of Corrections.

If the parolee be In custody in Jurisdictions other
than the Jurisdiction of the State of Texas, whether the of-
ficers having the custody of parolee must hold him for surrender
to Texas authorities after the expiration of parolee's new sen-
tence in the forelgn Jurisdiction, is a question of law which
may differ from Jurisdictlion to Jurisdiction, and we, therefore,
cannot make a general answer to this queation,

Question No. 9:

"Can a parolee being held in Jaill, whose parole
has been revoked by the Governor, be released on bond?"

The answer to this question 1s 'no".

The parolee, when hilis parole has been legally revoked,
has the same legal status as that of a person finally convicted
of a felony offense and sentenced to be confined therefor in
the state penitentlary by reason of a valid Jjudgment rendered
by a court of competent Jurisdlction. Such persons cannot, by
the device of giving bond, be released from such confinement,

Question No. 10:

"Does the chairman or any member of a Voluntary
Parcle Board, when actlng as a Voluntary Parole Of-
ficer under the provision of Section 30, Senate Bill
154, have the same authority to make arrests of
parolees as that given to regularly employed parole
officers by sald Senate B11l 15492"

Our answer to thls question is "no".
The only powers attached to the officefs named in your

question are supervisory powers, We find nothing in the Adult
Probation and Parcle Law of 1957 which places the powers to
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arrest 1n the chairman or members of the Voluntary Parocle
Board. The powers mentioned not being granted, they do not
exist.

Respectfully yours,
T
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